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Response to Disability Justice Strategy Public Discussion Paper – Justice and Services Sectors
Advocacy for Inclusion is a not-for-profit non-government community human rights organisation in the Australian
Capital Territory (ACT). We provide individual, self and systemic advocacy to people with disabilities to promote
their human rights and inclusion in the community.
We welcome the ACT Government’s ongoing commitment to the Disability Justice Strategy.
Our advocacy works to ensure that both victims, offenders and parents with disabilities have a clear
understanding of their rights and a fair justice process. We also welcome that the Strategy will be inherently
based on human rights to participate in the justice process, in which we hope will extend to ensure that people
with disabilities receive the right supports and advocacy opportunities under the Convention on the Rights of
Persons with Disabilities (CRPD).
Article 13(1) of the CRPD points that:
States Parties shall ensure effective access to justice for persons with
disabilities on an equal basis with others, including through the provision of
procedural and age-appropriate accommodations, to facilitate their effective
role as direct and indirect participants, including as witnesses, in all legal
proceedings, including at investigative and other preliminary stages.1
Speaking under the CRPD, Advocacy for Inclusion recognise that for the Disability Strategy to work, the
accommodations must create opportunities and enable people to have an effective role in their own justice
proceedings. We also advocate for the awareness and cultural change in how people with disabilities are
addressed in the eyes of the law by those working within the administration of justice, police, correctional services,
guardianship officials and child protection workers to have appropriate training in line with the CRPD. 2
We also recognise and stand by that justice needs of people with disabilities spreads across a spectrum of the
justice and civil justice sector as people with disabilities are highly marginalised in our society. Their
marginalisation feeds back into the housing and homelessness sectors, mental health awareness, education,
decision-making and guardianship restraints, employment and the involvement of the NDIS.
The Barriers Faced by People with Disabilities – Our Key Areas
The barriers to justice experienced by people with disabilities extend across a range of areas. In the ACT, people
with disabilities have significantly higher prevalence of legal problems overall and substantial, multiple and
diverse legal problems. People with disabilities are the only disadvantaged group with significantly lower levels
of finalisation of legal problems.
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In our advocacy work and experiences, the barriers3 that prevent people with disabilities participating fully in
legal and justice system processes include:
a) communication and cognitive barriers associated with giving instruction to legal representatives4
b) costs associated with legal representation;
c) to understand and know of their legal rights, including their right to silence, particularly where no specific
communications support is made available during the process.5 6
d) difficulties accessing necessary support, adjustment or aids;7 (a shortage of funding to legal assistance
services severely undermines their capacity to meet the legal needs of specific and vulnerable groups,
particularly people with disabilities);8
e) Child removal from the child protection system9 10 11 12 13 14 15 16 17 18 19 20 21
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f)

highly formalised and ritualised procedures and complicated legal language that people with cognitive
disabilities find confusing, incomprehensible, alienating or intimidating;22 and, cognitive and/or sensory
impairments not being required extra time and specialist assistance.
g) more likely to be victims of crimes than their non-disabled peers and more likely not to report the
violence.23 24 25 26 27
h) significant and complex barriers when it comes to reporting crime or participating in the court system. In
some cases, a lack of access to information means that victims do not know how and where they can
report a crime.
i) considered easily influenced and the complainant’s story is not a credible account, creating assumption
as whether they are unable to be witnesses during trial.28 29
We agree and acknowledge the analysis and feedback within the Discussion Paper that has been by far themes
and priorities in which to be addressed under the Disability Justice Strategy.

Priority actions required
1. Information and Communication
We continue to question how people with disabilities in institutional and residential care settings,30 prisons or
other areas where they face justice, are receiving information on reporting crime and community support upon
entering or leaving the justice system.31
Akin to providing information in an accurate and timely manner to victims of crime about justice processes and
their case, the opportunity for victims to participate in the justice process is necessary to ensure that
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communication supports are available. This is imperative that modifications are made to assist people with
disabilities to give their best evidence in investigative interviews.32
Information produced in forms of Easy English (with pictures and short, simple phases) and Plain English
(simplifying information and jargon) are tools that need to be resourced and created for people with disabilities
navigating the justice system. The police wallet card created and printed by Advocacy for Inclusion has been a
key element of preventing further interactions with police, with the flipside, educating and making aware to police
staff how a simple directive such as the card can assist them with their understanding of disability.
In addition, Advocacy for Inclusion has recently completed a Justice Orientation Project which had included
illustrations of the appropriate court etiquette 33 and working with people with disabilities (both offenders or
victims) in navigating and understanding the justice process through individual and self-advocacy tools. The
justice process has not just been narrowed to the police and court systems but also guardianship tribunals and
child protection processes.
Other information and communication support, including to have a support person chosen by the person with
disability and present at police interviews and trial processes, should be provided in addition to the involvement
of witness intermediaries. This will ensure a smooth and equitable justice process for people with disabilities.
2. Training and Guidance
Current justice processes, including meetings with legal representatives, lack the time that is required to ensure
full participation by a person with significant cognitive or communication barriers. The ability to communicate
verbally and physically has been a barrier for people with intellectual or speech impediments to be able to
communicate with police, judicial administration and lawyers of their case.34
In reference to the recent Royal Commission into Child Sexual Abuse in Institutional Settings, the
recommendations should be adopted to the Disability Justice Strategy as an example of best practice to improve
the response of the justice system.
Each Australian government should ensure that its policing agency responds
to victims and survivors with disability, or their representatives, who report or
seek to report child sexual abuse, including institutional child sexual abuse, to
police in accordance with the following principles:
a. Police who have initial contact with the victim or survivor should be nonjudgmental and should not make any adverse assessment of the victim or
survivor’s credibility, reliability or ability to make a report or participate in a
police investigation or prosecution because of their disability.
b. Police who assess or provide an investigative response to allegations made
by victims and survivors with disability should focus on the credibility of the
complaint or allegation rather than focusing only on the credibility of the
complainant, and they should not make any adverse assessment of the victim
or survivor’s credibility or reliability because of their disability.
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c. Police who conduct investigative interviewing should make all appropriate
use of any available intermediary scheme, and communication supports, to
ensure that the victim or survivor is able to give their best evidence in the
investigative interview.
d. Decisions in relation to whether to lay charges for child sexual abuse
offences should take full account of the ability of any available intermediary
scheme, and communication supports, to assist the victim or survivor to give
their best evidence when required in the prosecution process.35
The advocacy cases and stories that our clients have experienced indicate that people with disabilities are
unbelieved, too hard to speak to or denied support they need to provide a statement as a victim of crime. The
cases in which we have been involved in have shown that it is imperative that all possible effect need to be made
to prevent people with high intellectual/cognitive disabilities or those in need of communication assistance to
give evidence on multiple occasions. Such processes lead to lengthy delays and duplications, increasing the
trauma experienced by the victim.
We support the Disability Justice Plan implementation of South Australia, “provide appropriate training to staff
and practitioners in the criminal justice system in disability awareness. Where practicable, the training should
involve people with lived experience of disability in its development and/or delivery.”36 This is a critical component
that can be implemented into the ACT model.
In particular, pre-recording of evidence37 should be allowed on one occasion when deciding possible option of
reforms for victims of crime. For a person with disability, this can be implemented with the assistance of a support
worker or trusted individual chosen by the person to be used in legal proceedings at different evidence occasions
and at different time. The only time a person should be asked to clarify or expand their evidence should be
granted when necessary to the investigation to avoid multiple recounting of events, which is both traumatic and
difficult for an individual with intellectual/cognitive or communicative difficulty.
In addition, the effect of pre-recording should be thoroughly explored in relation to other proposed reforms where
people with disabilities are included in the justice processes, assessing how these different changes might
improve processes for all victims with or without disabilities.

3. Data, Research and Review
Until the commitment of national data collection in 202238, there remain no national or Territory data to back the
‘overrepresentation’ of people with disabilities in criminal justice and child protection systems – this is something
the ACT Government can lead on from a human rights point of view under the Disability Justice Strategy.
The development of standard variables for the collection of data by ACT criminal justice agencies relating to
people with disability to facilitate the planning, monitoring and improvement of services would be instrumental to
ensuring that an accurate and transparent picture is captured.

4. Identification and Screening
We strongly support the necessity for disability to be identified, assessed and recorded for data, gaps and linkage
purposes. Increasing identification and screening of people with disabilities involved in the justice process will
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enable transparency and information sharing of how many people are in the ‘system’, what is the prevalence of
disability and the development of resources to accommodate and ensure early intervention.

5. Service Gaps and Linkages
In addition to the five key recurring themes and priorities identified as possible address, the Disability Justice
Strategy should promote its approach to human rights in ensuring that a quality, safeguarding and oversight
mechanism is individual-focus. The Strategy should design to empower people to have choice and control in the
decisions that affect them when engaging with the justice process, whether from the beginning or the end – that
is the goal.
The frontline and systemic experience of Advocacy for Inclusion see the benefit of increasing services and
closing the gap where people’s needs remain unmet. It is becoming acknowledged that not all people with
disabilities in the ACT can or want to access the NDIS. Many of these people are beginning to fall through the
gap where services and linkages are reliant on the NDIS funding of the individual, removing the capacity and
availability of services for those who are ineligible.
In our experience, people with intellectual and cognitive disabilities are likely to remain unidentified and
unsupported when they return to the community. This is most concerning when the NDIS is designed to provide
all people with disabilities to access services, support to allow full self-determination and participation in their
justice processes.
Whilst the NDIS is a Commonwealth model, the ACT is in the full rollout phase and the Disability Justice Strategy
should be working alongside the NDIA and services supporting that are ineligible to the NDIS to ensure that the
NDIS process and services available are fully pointed towards before an individual is reintegrated back into the
community.
In our experience, people with disabilities who have not previously reported crimes against them, a wellconnected and integrated quality, safeguarding and oversight mechanism is necessary and important as people
with disabilities encounter ACT Government run or funded disability support and services, with multiple ways to
report violence against them and seeking appropriate levels of support – if they are knowledgeable that such a
pathway exists.
It is vital that these systems are and remain accessible, inclusive of and approachable to people with disability,
and that they are well connected to ensure they have a range of options available to assist them through the
justice process. Essential in advancing these rights is ensuring a focus on a truly independent oversight of
institutional settings, with community visitors and advocacy — both independent and systemic — as key
mechanisms to achieve this independence.
Whilst the intended Commonwealth NDIS Quality and Safeguards Commission is underway, there is a need for
the complaint and oversight mechanism of the Strategy to remain separate where people with disabilities make
a complaint towards quality or treatment of their justice process, with the focus a complaints management system,
remedy and oversight mechanism that is removed from the NDIS umbrella. The anticipated model of the NDIS
Quality and Safeguards Commission only represent those on the NDIS and service providers. For those without
NDIS packages, a complaints and oversight mechanism are needed to ensure that the NDIS is viewed a viable
and only option.
The function of the official community visitor is a viable safeguarding mechanism that is currently in place – this
is most useful when community visitors can enter institutional residential living, service providers and the broader
community without announcement. The role of the official community visitors has been instrumental in ensuring
that people with disabilities are provided with information of advocacy and complaint mechanisms. The role of
the community visitors is vital at ensuring at identifying and addressing issues of violence, abuse and neglect
against people with disabilities.
Finally, gathering the right data on crimes reported against people with disabilities and on the functioning of the
quality, safeguarding and oversight systems within the ACT is also critical. That data should be used for
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continuous improvement of systems and responses and, ultimately, for protecting the lives of people with
disability who are victims of crime.

Conclusion
Advocacy for Inclusion supports the implementation of the ACT Disability Justice Strategy to set standard
directions for the ACT to ensure an equal and fair justice process for all people with disabilities.
We further recommend:
1. The ACT Government consider the South Australian and Queensland models by fair to develop a bestpractice model that is designed for the ACT justice system and processes.
2. Consider amending legislation to provide a procedure by which recorded police interviews with vulnerable
witnesses can be reviewed, assessed or checked for training purposes, including by external specialists
for quality assurance.
3. Provide general disability awareness training that involves people with lived experience of disability to all
staff in ACT criminal justice agencies. Advocacy for Inclusion is well placed and experienced in delivering
this.
4. Continue the creation and building of resources through civil society and advocacy organisations to
ensure that Easy English and Plain English formats remain accessible for people with disabilities.
With the Disability Justice Strategy underway, we believe a person who is more engaged and understanding of
any process and outcome will also be a person who is better able to accept that outcome, whatever it is.39 This
is a rarity in the current system as the assumption is made that the person cannot participate, rather than on
assuming that they require support to participate as an equal.
Advocacy for Inclusion welcomes the opportunity to offer this submission and look forward to continuing our
stakeholder engagement regarding the Disability Justice Strategy.
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For an examination of how being supported to participate in legal processes affects perceptions of fairness and consequently
wellbeing, see: Beaupert, F. (2009) ‘Mental Health Tribunal Processes and Advocacy Arrangements: “Little Wins” are No Small Feat’
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