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About Advocacy for Inclusion

Advocacy for Inclusion incorporating People with Disabilities ACT is a leading independent
organisation providing dedicated individual and self-advocacy services and training, information
and resources in the ACT. We deliver reputable national systemic advocacy informed by our

extensive experience in individual advocacy and community and government consultation.

As a Disabled People's Organisation, the majority of our organisation, including our Board of
Management, staff and members, are people with disabilities. Advocacy for Inclusion speaks with
the authority of lived experience and is strongly committed to advancing opportunities for the
insights, experiences and opinions of people with disabilities to be heard and acknowledged.

Advocacy for Inclusion operates under a human rights framework. We uphold the principles of the
United Nations Convention on the Rights of Persons with Disabilities and strive to promote and
advance the human rights and inclusion of people with disabilities in the community. Advocacy for
Inclusion is a declared public authority under the Human Rights Act 2004.
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Advocacy for Inclusion acknowledges the Aboriginal and Torres Strait Islander peoples as
Traditional Custodians of the lands where we live, learn and work.
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We respect and celebrate diversity of individuals, including those amongst the lesbian, gay,

bisexual, trans, and intersex communities and we value and promote inclusion and diversity in our
communities.
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Introduction

Advocacy for Inclusion (AFI) strongly welcomes and supports the ACT Government's commitment
to raise the minimum age of criminal responsibility. We strongly support raising the age to at least

14 years old, with no exemptions and no carve outs.

This submission will focus in the majority on responding to the questions raised in ‘Section two: An
alternative model to the youth justice system’ of the ACT Government Discussion Paper Raising the
minimum age of criminal responsibility (Discussion Paper).! AFl wishes to highlight the
significance of this discussion as a disability issue, and the necessity of ensuring disability
perspectives and considerations are included in the development of an alternative model. We
emphasise the importance of early support in the community and recognise the significant
opportunities which are provided to better identify and respond to the needs of children at risk of
contact with the youth justice system. We also wish to highlight important considerations which
must not be overlooked in the development of an alternative model, chiefly regarding mandatory
engagement and specific accommodation options, to successfully meet the needs of this cohort.

The prevalence of disability and mental ill health in youth justice

The ‘appallingly high' prevalence of mental health disorders and cognitive disabilities within youth
justice systems means that it is critical that considerations of disability and mental health

underpin and frame all levels of discussion of raising the minimum age of criminal responsibility.

Although Australia does not collect comprehensive national data on the prevalence of mental
health conditions and cognitive disability of children and young people within the youth justice
system, research collected from States and Territories, inspectorates, academics and non-
government organisations has indicated a high prevalence.? It is also commonly recognised from
within Australian youth justice systems that ‘'most young people who come through the system
have 'a mild issue or impairment or disability’.* However the prevalence and significance of
intersections of disability, mental health and complex support needs of young people within youth
justice are 'conspicuously under-researched and under-theorised.”

This is certainly the case in the Australian Capital Territory (ACT), where even young people

detained in the youth justice system are not adequately screened for disability, and sufficient data

' ACT Government Discussion Paper Raising the minimum age of criminal responsibility Justice and
Community Safety Directorate and Community Services Directorate.

2 Baldry, E. et al, Cruel and unusual punishment an inter-jurisdictional study of the criminalisation of young
people with complex support needs (2018) Journal of Youth Studies, 21:5, 636-652, DOI:
10.1080/13676261.2017.1406072, p 644.

% |bid, p 637.

“ Ibid, p 640.

5 |bid, p 637.
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is not collected on the prevalence of disability among detainees. Despite this, comparative
evidence from other states and nationally indicates that the high prevalence of mental health
conditions and disability within youth justice is an extensive and entrenched problem.

Research from New South Wales (NSW) has found that rates of psychological disorders in young
people in custody range from 83% to 88%.” While limited research has been conducted, the high
prevalence of cognitive disabilities in young people in youth justice systems is also evident, with
studies suggesting that 18% of young people in custody in NSW have cognitive functioning in the
low-range (IQ < 70),2 while 39% to 46% fall into the borderline range of cognitive functioning (IQ 70-
79). This is significantly higher than estimations of the national prevalence of intellectual
disability in children of 4.3%."°

Studies also show that young people in contact with youth justice systems have higher levels of
speech and language impairments, acquired brain injury, attention deficit hyperactivity disorder
(ADHD) and fetal alcohol spectrum disorder (FASD)." Cognitive impairments and associated
conditions such as FASD may characteristically include “poor impulse control, developmental
delay, poor memory, difficulties with abstract concepts and difficulties with planning and following
through on goals.”? (While it will not be addressed further in this submission the prevalence of, and
failure to adequately assess, cognitive impairment may have significant implications for concepts
such as dolj incapax.)”

The high rate of co-occurrence of multiple impairments within these conditions must also be
noted. Children with cognitive disabilities experience higher rates of additional developmental
disorders such as autism spectrum disorder (ASD) and ADHD,* and it is estimated that 40% also
present with mental ill health.® Adding to the complexity of support needs of this cohort, children
with such conditions are also much more likely to present with associated behavioural problems,

experience bullying, and engage in harmful drug and alcohol use.® However it is important to note

¢ ACT Inspector of Correctional Services Report of a healthy centre review of Bimberi Youth Justice Centre
2020, p 12.

7 Baldry, E. et al, above n 2, p 637.

8 |bid, p 638.

? Other jurisdictions (England and Wales) have recorded 23% of young people in juvenile justice having
cognitive functioning in the low-range (IQ < 70) in Baldry, E. et al, above n 2, p 638.

10 Australian Institute of Health and Welfare Australia’s Children <https://www.aihw.gov.au/reports/children-
youth/australias-children/contents/health/children-disabilities> last updated 03 Apr 2020.

"Baldry, E. et al, above n 2, p 638.

2 Commonwealth of Australia, Effective approaches to prevention, diagnosis and support for Fetal Alcohol
Spectrum Disorder Senate Standing committee Report, March 2021, p 15.

¥|t was reported that many young people appearing before the courts have cognitive functioning and reading
and writing levels at an age well-below the age of criminal responsibility (10 years of age) in Australia and
England and Wales. Many respondents reported that children and young people with cognitive and borderline
cognitive impairments have a reduced capacity to understand and comprehend the implications of their
offending and to follow, and actively engage with, the legal process’ in Baldry, E. et al, above n 2, pp 640-641.
% |bid, p 638.

5 The Australian & New Zealand Mental Health Association What About the Mental Health of Kids with
Intellectual Disability? <https://anzmh.asn.au/child-mental-health/mental-health-kids-intellectual-
disability/>.

e Baldry, E. et al, above n 2, p 638.
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that on the whole research has found 'no inherent link between disability and crime’, rather it has

found 'a strong causal link between disability and incarceration’.”

For children with cognitive impairments and mental health conditions engaging with the youth
justice system, contact with police often begins at a young age, as both victims and offenders.”® In
this cohort, police contact 'typically’ starts in the early teenage years, becomes frequent and
continues for many years. Children with multiple co-occurring disabilities or impairments and
associated complex support needs often have a significantly lower age of initial contact with
police, and are more likely to go on to have a higher number of arrests, custodies and remands,
while also being more likely to be convicted of lower level offences.”” This pattern is very common
in young people with 'the trifecta’ of cognitive impairment, mental health conditions and contact

with youth justice, who have been referred to as ‘frequent fliers'2

This description is likely to be very fitting of the small number of children in the ACT who are at the
centre of considerations of raising the age of criminal responsibility. Given the age range of 10-14
years of the children captured in these discussions (and accordingly their very young initial contact
with the justice system), it is highly likely that these children are experiencing disability and/or
mental health conditions, potentially undiagnosed or unidentified, and it is likely that their

associated support needs have not been, and are not being adequately supported.

Aboriginal and Torres Strait Islander children in youth justice

Aboriginal and Torres Strait Islander peoples experience higher rates of mental health conditions
and cognitive impairment than non-Indigenous Australians.?' The overrepresentation of Aboriginal
and/or Torres Strait Islander children in youth justice systems in Australia has been linked to
‘schools and police viewing certain kinds of behaviour through prisms of institutional racism and
offending rather than disability.”? Aboriginal and/or Torres Strait Islander peoples in particular
commonly experience co-occurring conditions as well as further complex support needs that are

‘managed by police and justice systems, often from childhood’.?? Research has also highlighted ‘a

severe and widespread lack of appropriate early diagnosis and | GcIcEIEINNGIIIIE

systems.

Ibid,

Baldry, )

Ibid,
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